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UNITED STATES' DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

No. 5:97-CV-405-BR F ‘ EED-

AT&T COMMUNICATIONS OF TEE

Wt

SOUTHERN STATES, INC., WAY 22 1998
Plaintiff, DAVIDW. DANJEL, CLERK
US DISTRICT COURT
V. E.OIST. N

BELLSOUTH TELECOMMUNICATIONS,
INC., et &l.,

! e Nt g N ot S Sadh ot St ot
O
[

Defendants.

THIS MATTER is in the nature of an appeal by AT&T f£rom orders
of the North Carolina Utilities Commission ("NCUC")_ pursuant to the
Telecommunications Act of 1996 ("the Act" or "the 19%6 Act"). 47
U.S.C. §§ 151-614 (West Supp. 1997), Pub. L. No. 104-104, 110 Stat.
56 (1996). These orxders set out the terms of an interconnection
agreement arbitrated by the NCUC between AT&T and BellSouth
Telecommunications, Inc. for access by AT&T to the market for local
telephone services in North Carolina.?

As is its prerogative under the 1996 Act, AT&T challenged

certain terms of the arbitrated Agreement by £iling a complaint in

this court. 47 U.S.C. § 252(e) (6). AT&T alleges that cextain

The orders of the NCUC which are mainly at issue in these cases are:

NCUC, Recommendad Arhitrntion O:der Dockﬂ: No. P- 140, Sub 50 (Dec: 23,
1996) ["First AT&T Arbitraticn Order"l ; WM

gt ram L r'n‘
W&WWL
Comments, Unresolved Issues, and Composite Agreement, Docket No. P-140, Sub 50
Apr:.l 11, 1997) ["Sceond AT&T Iu:bitrat:ion Order']; In Matter of Pet

S, NCUC Ord.cr Rul:.ng on Objectiona,

IMQMMM__&mu& NCUC, Order Approving

BellSouth/ATET Interconnection Agreement, Docket No. P-140, Sub 50 (May 12,
1997) ["AT&T Approval Order™].
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terms of the Agreemant are inconéistent with §§ 251 and 252 of the
Act, with the ruling of the Eighth Circuit Court of Appeals in Igwa
.- Utilities Board w. FCC, 120 F.3d4 753 (8™ cir. 1997) petition for
cext. granted, AT&T v. Towa Utjlities Board, 118 S.Ct. 879 (1938),
and with regulations issued by the Federal Communications
B Commission. A hearing was held on all issues on 13 January 1998.2
I. Introduction
— Prior to the enactment of legislation in 1996, local telephone
companies such as BellSouth (commonly referred to as local exchange
carriers or LECs) enjoyed a regulated monopoly in the provision of
local telephone services to business and residential consumers
within their designated service areas. In exchange for legislative
and judicial imprimatur for this scheme, these local monopolies
"""" agreed to ensure universal telephone service. Through the
regulatory manipulation of prices, LECs were essentially guaranteed
a protitaiale rate of return and constructed ubiquitous local
B telephone networks in their service areas.
The Telecommunications Act of 1996 was passed to end this

— regime of local monopolies and to introduce competition into the

local telephone market. However, beacause the existing system had

entrenched the LECs with a prohibitive advantage based on their

extensive facilities, Congress electad not to sinply issue a

proclaration opehing the markets. Instead, Congrass imposed a

fnrgumuntl in a substantially identical case in which MCI
Talacommunications Corporation is the plaintiff, No. 5:97-CV-425(3), were also

heard at that hearing. The court will rule upon tha igsgues involvaed in tha
MCI case in a separate order. :



e?

comprehensive ragulatory scheme designed to ease the transition to
compatitiVe' markets and to facilitate entry of other
telecommunications carriers into the 1local markets. This
litigation arises from that schenme.

IX. THE TELECOMMUNICATIONS ACT OF 199§

In 1996, Congress enacted a massive restructuring of the
talacommunications field. Partinent to this discussion, two
provisions, 47 U.S.C. §§ 251 and 252, overhauled the local
telephone market. Generally, §§ 251 and 252 operate by requiring
the current provider of local phone service for a particular area
to enter into interconnection agreements with other
telecommunications carriers enabling the requasting carriers to
access the infrastructure to provide local phone services. The
resulting agreement is designed to provide the means for a new
carrier tq offer local phone services by either purchasing the
necessary-components to create a service or buying the finished
service from the existiné local provider in order to resell to
local consumers. The following provides a rough outlina of both
sections.

A. Section 251

Section 251, titled "Interconnection," lbegins by imposing
certain duties on each of the likely participants in the new
scheme. The section envisions three classifications of
participants: telecommunications carriers, LECs, and incumbent
local exchange carriers (ILECs). A telecommunications carrier is

defined as a provider of telecommunications services. 47 U.S.C. §

3
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153 (44) . Telecommunications ;ewice means “"the transmission,
between or among points specified by the user, of information .

. without change in the form or content of the information" for a
fee directly to the public. 47 U.S5.C. §8§ 153(46), =(43). In
context, AT&T, as a basic provider of long-distance services, is a
telecommunication carrier. BellSouth also qualifies for thisg
classification.

Next, an LEC is defined as a provider of telephone exchange
sexvice or exchange access. 47 U.S.C. § 153(2e). Telephone
exchange service essentially means the provision of
intercommunicating service to subscribers in an exchange area. 47
U.S.C. § 153(47) (offering the enlightening definition that "[tlhe
term 'telephone exchange service' means (A) service within a
telephone exchange"). In layman's terms, a local exchange carrier

ig an entity that has the infrastructure, or access to the

infrastructure, necessary to route telephone calls to individual

" subscribers. An ILEC is a company, like BellSouth, that was

providing local phone gervices and routing long distance phone

calls under the regulatory monopolies when the Act was effected on

8 February 1996. 47 U.S.C. § 252(h).

Under § 251, each telecommunications carrier has the duty to
interconnect directly or indirectly with the facilities and
equipment of other telecommunications carrierxs. 47 U.s8.C. §
251(a). An LEC is also directed "not to prohibit, and not to
impose unreasonable or discriminatory conditions ox limitations on,

the resale of its telecommunications services." 47 U.S8.C. 8§

4
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251(b). LECs are thus obligatca to sell their services to other
n telecommunications carriers seeking to enter the local markets who
- can then resell the services to leocal consumers.
— Undar § 251(c), an ILEC must comply with mora onarous duties
in addition to the ones imposed on telecommunication carriers and
- LECs. First, an ILEC 1s ordered to negotiate in good faith when
devaloping an interconnection agreement with a reguesting
telecommunications carrier pursuant to the detailed guidelines in
§ 252. 47 U.8.C. § 251(c)(1l). Next, an ILEC must provide a
‘‘‘‘‘ requesting telecommunications carrier with interconnection to the
ILEC's network for: "the transmissiocn and routing of telephone
exchange service and exchange access;" at any technically feasible
point; equal in quality to its own provision; on rates, terms, and
conditions that are just, reascnable, and nondiscriminatory. 47
AAAA U.S.C. § 2?1(c)(2). Essentially, this subsection requires an ILEC
to allow a company, such as AT&T, to hook up to and avall itself of
— the ILEC's existing facjilitias and infrastructure allowing that
company to© reach customers within the IYLEC's service area.
Guidance regarding just, reasonable, and nondiscriminatory rates is
supplied in later subsections.
“ The next two subsections, (¢) (3) and (¢) (4), are arguably the
most important, not only to this case, but with respact to the
underlying goal of fostering competition in the local markets.
Section 251(c) (3), titled "unbundled access," states that an ILEC

has:

[tlhe duty to provide, to any requesting
- telecommunications carrier for <the provision of a

5
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telecommunications service, nondiscriminatory access to
network elements on an unbundled basis . . . . An
incumbaent local exchange carrier shall provide such
unbundled network elements in a manner that allows

raquasting carriers to combina such elaments in order to
provide such telecommunication service.

47 U.S.C. § 251(c)(3). TIn this context, unbundling is the
procedure by which the components of an ILEC's facilities and
provision of services are broken down into their individual parts.

In the contaxt of telecommunications services, § 251(c) (3)
authorizes unbundled accass to "network elements.! A network
element is defined as:

a facility or eguipment used in thae provision of a
telecommunications service. Such term also includes
featuras, functions, and capabilitias that are provided
by means of such facility or equipment, ineluding
subscriber numbers, dJdatabases, signaling systems, and
information sufficient for billing and collection or used

in the transmission, routing, or other provision of a
telecommunications service.

47 U.S.C. § 153(29).

Section 251(c) (3) also establishes that the rates for purchase
of network elements should Dbe just, raeasonable, and
nondiscriminatory in accordance with § 252, Section 252(d) (1)
elaborates that "[d]eterminations by a State commission of . . .
the just and reasonable rate for network elements for purposes of

subsection (c) (3) of [section 251] (A) shall be (i) based on the

cost . . . of providing the . . network element, and (ii)

nondiscriminatory; and (B) may include a reasonable profit." Thus,
a raquesting carrier is entitled to purchase unbundled network

elements for cost plus a reasonable profit as determined by the

relevant state commission.
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Like § 251(c) (3), § 251(c) (4) equips a requesting carrier with
ancther neans of entering the local markets. This subsection

directs ILECs:

(A) to offer for resale at wholesala rates any
telecommunications service that tha [ILEC] provides at
retail to subscribers who are not telecommunications
carriers; and

(B) not to prohiblt, and not to impose unreasonable or
discriminatory conditions or limitations on, the resale
of such telecommunications service, except that a State
comnission may, consistent with regulations prescribed by
the {Federal Communications Commission] . . . prohibit a
reseller that obtains at wholasale rates a
telecommunications service that is available at retail
only to a category of subscribers from offaring such
gservice to a different category of subscribers.

47 U.S.C. § 251(c)(4). oOnce again, § 252(d) explains how to
formulate the wholesale rates for services purchased by a
requesting carrier:
For the purposes of section 251(c) (4) of this titla, a
State commission shall determine wholesale rates on the
basis of retail rates chargaed to subscribers for the
telecommunications service reguested, excluding the
portion thareof attributable to any marketing, billing,
d

collectlon, and other costs that will be avoided by the
local exchange carrier.

47 U.S.C. § 252(d4) (3). Put simply, if a requesting carrier opts to
purchase a whole telecommunications service from an ILEC, the
carrier must pay the rate at which a regular consumer receives the
service less the costs saved by the ILEC in not having to take thae
final steps of actually providing the service to the consumer.
Returning to § 251, in subsection (d), the Federal
Communications Commission ("rFcc") is directed to develop
regulations to implement the requirements of § 251. In delineating
which network elements must be offered under (c)(3), the FCC is

7

@do00s/031



05/26/98 10:00 FAX 704 334 8467 SMITH BELMS

Moons031

instructed to consider whether access to such network elements is
necesgsary and whether "the failure to provide access would impair
the ability of the telecommunications carxrier . . . to provide the
services that it seeks to offer." 47 U.S.C. § 251(d)(2).

B. Section 252

As previously mentioned, the companion provision to § 251 is
§ 252. In general, § 252 establishes the procedural guidelines for
parties seeking to execute the terms and conditions of § 251. To
. begin, upon a request for intercomnnection by a telecommunications

carrier, § 252(a) (1) provides that an ILEC may negotiate and enter
— into a binding agreement governing intercemnnection between the ILEC

and the carrier. Notably, i1f the parties mutually agree to terms
- outside the requirements of § 251, the agreement is binding to the
extent it is consistent with the public interest and does not
disadvantage non-repregented parties. 47 U.S.C. § 252(a)(1) &
(e) (2).

If the parties are unable to reach an agreement, either party
can petition the state utilities commission to arbitrate all open
------ issues. 47 U.S.C. § 252(b) (1). The state commission then conducts
arbitration proceedings in accordance with § 252(b), (¢), & (e). At
the conclusion of this compulsory arbitration, the parties must
. submit an interconnection agreement for final approval. 47 U.S.C.

§ 252(e). Once the commission approves the agreement, any
— aggrieved party may seek judicial review in federal district court.

47 U.s.C. § 252(e}(6). AT&T has sought-such review in this case.
- [ Jggigial Review
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After passage of the Act, the FCC initiated steps to clarify
and augment the directives contained in the legislation. as
alluded to above, pursuant to certain provisions of the Act, the
Foeo was directed to participate in the implementation of several
areas of the new telecommunications regime. Iowa Utilities, 120
F.38 753, 794 & n.10 (8th Cir. 1997). On 8 August 1996, the FCC
issued its First Report and Order ("FRO") supplying rules for the
implementation of the Act. For the most part, these rules are now
codified in wvarious sections of Title 47, Code of Federal
Regulations. Id. at 791 n.6. Soon thereafter, parties on all
sides of the telecommunications campaign raised issues with various
provisions of the FRO.

2All challenges to.the FCC's FRO were consolidated in the
Eighth Circuit pursuant to 28 U.S.C. § 2342(1l) and 47 U.S.C. §
402(a), vesting the United States Court of Appeals with exclusive
jurisdictian to review tha FPCcC's final orders. Id, at 793. Iowa
Utilities is the Eighth Circuit's comprehensive review of the
challenged regulations. An understanding of this seminal case is
essential to grasping both the central issues and nuances of the
claims currently before the court.

At the heart of the Iowa case, the main challenges converged
on the pricing rules promulgated by the FCC. In the FRO, the FCC
created elaborate rules dictating to state commissions how to set
rates to be charged by ILECs for interconnection, unhundled access,
and resale. Upon review, the Eighth Circuit invalidated these

pricing rules as exceeding the FCC's authority under the Act. It

9
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is that aspect of tha ruling which has attracted the mest scrutiny;

however, these discredited pricing rules are not at issue in the

case at hand.

Most notably for purposes of this case, the Eighth Cixcuit
struck down the FCC's interpretation of § 251(c)(3). Section
. 251(c) (3) reads that "[a]n incumbent local exchange carrier shall

provide such unbundled network elements in a manner that allows
- requestinq'carriars to combine such elements in order to provide
such telecommunications sarvice." 47 U.S.C. § 251(c)(3). In the
FRO, the FCC had construed the section to obligate the incumbent
LEC to recombine network elements purchased by the reguested
carrier on an unbundled basis under § 251(c)(3). Iowa Utilities,
120 F. 34 at 813. On judicial review, the ILECs argued that,
pursuant to the clear mandate of (c) '(3) , the regquesting carrier
should bear the burden of recombining the purchased network
elements i.n any manner 1t deems appropriata. The court accepted
the ILEC position and interpreted this provision to indicate
"unambiguously" that the requesting carrier, not the ILEC, must

...... combine the network elements:

Stated another way, § 251(c) (3) does not permit a naw
entrant to purchase the incunbent LEC's assambled
platform(s) of combined network elaments (or any lesser
existing combination of two or more elements) in order to
offar existing competitive telecommunications services.
_____ To permit such an acquisition of already combined

elements at cost basad rates for unbundled access would

obliterate the careful distinctions Congress has drawn in

subsections 251(c) (3) and (4) between access to unbundled
network elements on the one hand and the purchasa of

wholesale rates of an incumbent's telecommunications
ratail sarvices for resale on the other. Accordingly,
the Commission's rule, 47 C.F.R. § 51.315(b), which
prohibits an incumbent LEC from separating network

10



alements that it may currently combine, is contrary to §
251(c) (3) bacause the rule would permit the new entrant
access to the incumbent LEC's network elaments on a
bundled rather than unbundled bhasis.

Id. at 813. RAccordingly, the court invalidated the rules contained
in 47 c.r.i. § 51.315(b)-(f) that obligated the incumbent LEC to
combine, upon request, network elements and further required that
"le]lxcept upon reguest, an incumbent LEC shall not separate
requested network elements that the incumbent LEC currently
combines." Id.

The practical effact of this holding is to establish a clear
boundary between the operation of subsections (¢)(3) and (c) (4).
In requiring the ILEC +to combine network elements that
telecommunications carriers sought to purchasa on an unbundled
basis, the FCC's rule obscured the demarcation between cost-based
unbundled access and the purchase of complete services at wholesala
prices. Iin effect, the Eighth Circuit refused to allow the FCC to
distort § 251(c)(3) to give requesting carriers an unintended
advantage. Consequently, if a regquesting carrier seeks to avail
itself of the pricing benefits of (c)(3), it must also assume the
burden of putting the network elements togaether in a workable
combination. On the other hand, if a requesting carrier desires
the ILEC to assemble the service, the carrier must logically pay a
higher price for the purchase under (c)(4).

As a corollary to this discussion, several parties argued to
the Eighth Circuit that the FCC's unbundling rules were also
problematic because they allow raquasting carriers to obtain, at a
cost-based rate, all of the unbundled network aelements necessary to

11
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provide a finished telecommunicaéions service. In other wvords, a
requesting carrier could individually purchase all necessary
network elements and then use these ilemants to offer the same
service as the selling ILEC. It is noteworthy that, at the time
this argument was advanced, the FCC rule compelling ILECs to
combine the network elements was still in effect.

The complaining partles argued that this tacfic was a loophole
that permitted a requaesting carrier to reap the benefits of §
251(c) (4) while paying the reduced cast under § 251(c)(3). To
rectify this perceived inequity, they sought to restrict a
competing carrier's purchase and use of unbundled elements to
instances where the carrier owned or controlled some of its own
local exchange facilities. Id. at 814. Arguing that § 251(c) (4)
"makes resale the exclusive means to offer finished
telecommunications services for competing carriers that do not own
or controi any portion of a telecommunications network," these
parties sought to prevent competing carriers from circumventing
(c) (4) iﬁ order to raceive the more favorable rates designated for
purchase of network elements. Id4.

The court rejected this line of reasoning on several grounds.
First, the language of § 251(c) (3) does not offer any support that
Congress intended to limit the repurchase of network elements in
that manner. Id. In fact, the underlying purpose of (c)(3) seems
to raeprasent a means for a competiteor, who does not possess the
rhysical facilities, to offer local phone services by purchasing

the components from an ILEC. Second, in light of the court's

12
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ruling that the competing telecommunications carrier must combine
the network elements, the carrier is not receiving the same
purchase regardless of whether it proceeds under the resale sarvice
provision of (c)(4) or under the unbundled access provision of
251(c)(3). Id., at 815. In other words, § 251(c)(3) is not marely
a backdoor means of obtaining 251(c)(4) servicas at a reduced
price. Instead, § 251 as a whole merely offers a requesting
carrier a choice about how to break into the local market: the
carrier can either purchase the network elements individually at
cost and combine then on its own or it can purchase the completed
service at a wholasale ratae. See id. at 815 (noting that, although
unbundled accaess offers a price reduction, the option carries
several disadvantages including increased risk and the additional
cost of recombining the unbundled elements).

Finally, the court addressed the propriety of the FCC rules
defining ‘the. scope of an ILEC's resale obligations under §
251(c) (4). One party objected to the FCC's detarmination in 47
C.F.R. § 51.613 that discounted and promotional offerings be
subject to the resale requirement of § 251(c)(4). Rule 51.613
requires lncumbent LECs to make available for resale at the
wholesale rates any discounted or promotional offering except those
lasting ninety days or less. 47 C.F.R. § 51.613. The objecting
parties complained that promotional offerings of certain services
are inherently discounted and, thus, to allow requesting carriers
to purchase these services at a further discount under (c) (4) would

unfairly handicap ILECs. The court rejected this argument and

13
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upheld the FCC's rula, noting th;t "thie] rule is a valid exercise
of the Commission's authority under subsection 251(c) (4) (B) because
it restricts the ability of incumbent LECs to cilrcumvent their
resale cbligations under the Act simply by offering thelr services
to their subscribers at perpetual 'promotional' rates." Id. at
8l9.
IV. biscugsion

In contesting several of the terms of the Agreement,'AT&T
disputes the NCUC's conclusions on three issues and the resulting
memorialization of these conclusions in the Agreement. First, AT&T
complains that the Agreement disregards § 251(c)(3) by not
requiring BellSouth to provide certain unbundled network elements
at cost-based rates. Second, the Agreement allegedly violates §
251 (c) (4) by permitting BellSouth to refuse AT&T's requests to
purchase, at wholesale rates, telecommunications services that
BellSouth.provides pursuant to certain contracts entered into
before 15 April 1997. Finally, AT&T asserts that the Agreement
further offends § 251(¢c)(4) Dby 1limiting BellSouth's resale
obligations on certain contracts after 15 April 1997.

A. Standard of Review

While the parties do not discuss it at length, the proper
deference to be given to the Agreement (and consequently to the
arbitration orders of the NCUC) is an issue that runs through every
objection AT&T has to the Arbitration orders. The only guidance

Congress gives on this score is in § 252(e) (6), which states:

In any case in which a State commission makes a
determination under this saction, any party aggrieved by

14
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such a determination maf bring an action in an
appropriate Federal district court to determine whether

the agreement or statement meets the requirements of
section 251 and this section.

47 U.8.C. § 252(e) (6).
One distriect court which has reviewad an interconnection

agreement under the Act has arrived at what seems to he an

acceptable standard of review. In U.S. West Comm., Inc. v. Hix,
886 F. Supp. 13 (D. Colo., 1997), the District Court of Colorado
held that, while the state Utilities Commission deserves deference
to its technical expertise, it has no expertise in interpreting
federal law. The court found that the Tenth Circuit law previously
— applicable to review of state action in Medijicare cases was the most

closely analogous to the standard needed in this situation. It

- then held:

The first inquiry of +this Court in reviewing the
interconnection agreements . . . 1is whether the
(commission)'s action was procedurally and substantively
in compliance with the 2Act and +the implementing
regulations. This is a question of law which must be
B reviewed de nove. If the [commission]'s action is found

to be in compliance with federal law and regulations,

then the [commission] will be given deference, through

application of the arbitrary and capricious standard, as
_— to all other issues.

Id. at 19 (eiting, inter alla, Ritter v. Cecil County Office of
- Housing and Comm. Development, 33 F.3d 323, 327-28 (4™ Cir. 1994)).

Unfortunately, the Act does not instruct how a district ceurt
should proceed if it does invalidate any portion of an
interconnection agreement upon judicial review. A remand to the
NCUC appears to offer the most viable solution consistent with the

appellate nature of this proceeding. Therefore, when striking an

15
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offending term from the Agrecmént, this court will remand the
Agreement to the NCUC for renegotiation upon that point. The court
now proceeds to a discussion of AT&T's objections.

BE. DUnbundling

ATET first challenges the NCUC's decision regarding the
pricing scheme for the purchase of network elements used to
construct sarvices identical to services currently offered by
BellSouth. Instead of using the cost-based rates generally
applicable to purchases of network elements, the NCUC regquired AT&T
to pay the higher wholesale rate when such elements were combined
to produce an existing service. Paragraph 1.A of the final AT&T-
BallSouth Interceonnection Agreement provides, in pertinent part:

AT&T may purchase unbundled Network Elements
for the purpose of combining Network Elements
in any manner that is technically feasible,
includaing 1recreating existing Bellsouth
sexvices, The purchase and combination of
-ainbundled network elements by AT&T to produce
a service offering that is [currently offered
at retail by BellSocuth] will be presumed to
constitute a resold service for purposea of
pricing, collection of access and subscriber
line charges . . . . This presumption may be
overcome by a showing that AT&T is using its
own substantive functionalities and
capabllities, e.g. loop, switch, transport, or
signaling links, in addition to the unbundled
Network Elements to produce the service.
Ancillary services such as operator services
and vertical saervices are not considered
substantive functionalities or capabilities
for purposes of this provision.

Reduced to its essence, this provislon states that AT&T can
combine unbundled elements in any manner it chooses. Howaver, if
the combination creates a service that BellSouth already offers,
the new LEC must pay the higher wholesale rates, instead of the

16



05/‘28/98 10:02 FAX 704 334 8487 SMITH HELNS

cost-based rates, for the unbunciied elenents. The only way AT&T
can avoid the wholesale pricing scheme is if it uses some of its
own facilities to provide the service. In other words, AT&T must
add something of its own before it is entitled to the cost-based
rates. Paragraph 1.A treats requests to purchase and combine
natwork elements to c¢raate an astablished BellSouth service as. a
ragquest to purchase BellSouth's retail service, thus allowing
BcliSouth to charge higher rates. As a final caveat, the provision
advises that operator services will not be considered sufficient to
gqualify AT&T for the cost-based rate. Thus, if AT&T purchases a
series of network elements that is then combined to recreate a
service offered by Ballsouth, AT&T cannot simply supply its own
operator services and claim entitlement to cost-based rates.

As 1is correctly argued by AT&T, this approach flies in the
face of t@e lettar and intent of the Act as well as the Iowa
Utilities ruling of the Eighth Circuit. That court held that
"[n]Jothing in [(¢)(3)] regquires a compaeting carrier to own or
control some portion of a telecommunications network before being
able to purchase unbundled elements." Jowa, 120 F.34 at 814. As
such, the court endorsed the FCC position that a regquesting carrier
could reproduce, under (c)(3), an existing telecommunication
service in its entirety solely by purchasing and combining
unbundled network elements from an ILEC. The NCUC's decision,

reflected in Paragraph 1.A is not a proper application of the Act,

17
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and will therefore be struck down.?

AT&T further argues that, by the terms of the Agreement,
BellSouth is nevertheless obligated to combine network elements at
ATET's requast. Although AT&T acknowledges that the Eighth Circuit
unequivocally held that ILECs are not zeguired to perform the
combining of network elements, AT&T contends that BellSouth
voluntarily consented to this duty.

Section 251(a) (1) of the Act permits parties to voluntarily
negotiate provisions "without regard to the standards set forth in
subsections (b) and (c) of section 251." Therefore, the parties
are authorized to decide mutually to enter into an arrangement that
does not track the Act precisely or even fails to conform to a
certain provision. AT&T submits that BellSouth voluntarily agreed

to combine the network elements in paragraph 30.5 of the Agreement.

Paragraph 30.5 states:

BellSouth shall offer each Network Element individually
and in combination with any other Network Element or
Network Elements in order to permit AT&T to provide
Telecommunications Services to its Customers subject to

Section 1.A of the General Terms and Conditions of this
Agreement.

Relying on this paragraph in conjunction with the court's presumed

invalidation of the pricing rule in paragraph 1.A, AT&T seeks to

‘BellSouth argues that the proper course, pursuant to paragraph 9.3 of
the Agreement, is €0 walt until the Eighth Circuit's decision is final and
nonappealable. Paragraph 9.3 requizres the parties to renegotiate any terms
that are materially affected by any final and nonappealable legislative,
regqulatory, judicial, or other legal action. Therefore, BellSouth argues that
the parties must wait until the Bighth Circuit'sz holding fs final and
nonappealable before xevision can proceed. Despite that axgument, this court
is not bound by any renegotiation agreement between the parties and is not
constrained to adopt the parties' "wait and see" approach.
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have the court declare that BellSouth mugt sall unbundled network
elements at cost-based rates while also interpreting the Agreement
to obligate BellSouth to combine these network elements for AT&T.*

This court will not allow AT&T to have its cake and eat it
too. Section 30.5 of the agreement was negotiated and settled upon
by the NCUC before the FCC's requirement that the ILECs combine
unbundled elements for the requesting carriers was struck down by
Jowa Utilities. The court emphasized that (c)(3) cannot "be read
to levy a duty on the incumbent LECs to do the actual combining of
alements. . . . [T]lhe plain meaning of the Act indicates that the
requesting carriers will combine the unbundled elements themselves;
the Act does not require the incumbent LECs to do all of the waork."
Iowa Utilities, 120 F.3d at 813. It would stretch the bounds of
imagination to construe Paragraph 30.5 as a voluntary agreement to
override §-251(c)(3). At the time of the Agreement, BellSouth was
merely adhering to established FCC rules that § 251(c) (3) compels
an ILEC to combine purchased network elements. Paragraph 1.A is
invalid because it requires ATET to do something it does not have
to do under the Act. Paragraph 30.5 is suspect because it requires

BellSouth to do the same,

The Iowa Utilities decision was issued after the NCUC issued

its order. Federal law has changed on this matter and Paragraph

30.5 of the agreement is no longer consistent with that law.

‘Thers is soma quastion asm to whether the igsue of Paragraph 30.5 is
even before tha court. AT&T did not meation tha issue until its Reply Brief,
and it was not one of the originally challenged sactiona of the Agreement.

Becauge the issue involved in Paragraph 30.5 is so intimately related to
Paragraph 1.A, the court will address it.

1s
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Tharafore, under the standard of review discussed above, this court
will strike Paragraph 1.2 and Paragraph 30.5 and remand to the NCUC
for renagotiation of the issue of recombination of unbundled
network elements consistent with this order and Igwa Utilities.

C.. Cantract Service Arrangements

The next area of contention betwsen the parties involves

the treatment of contract service arrangements ("CSAs%). As
defined by BellSouth in a price regulation plan submitted to North
Carolina in 1996, a contract service arrangement is

[a]ln arrangement wherein the Company provides service

pursuant to a contract between the Company and a

customer. Such arrangements include situations in which

the services are not otherwise available through

BellSouth's tariffs, as well as situations in which the

services are available through BellsSouth's tariffs, but

to meet competition, BellSouth offers those servicas at

ratas other than those set forth in the tariffs. CSAs

may contain flexible pricing arrangements and, as a

result of the specific competitive situation, may also

contain proprietary information that BellSouth may
protect.

(T.A. 114.) In its amicus brief, the FCC explained that CSAs "are
contractual agreements made between a carrier and a specific,
typically high-volume, customer, tailored to that customer's
individual needs." (Mem. of FCC as Amicus Curize, at 15.) “CSAs
may include volume and term arrangements, special service
arrangements, customized telecommunications service arrangements,
and master service arrangements.®" (Id. at n.l4.) In other words,
CSAs are simply contracts hetween BellSouth and a specific customer
that are formulated to meet the special neads of that customer.
Praesumably, thae customer is a corporation or other large entity
requiring substantial phone services purchased in bulk.
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In arbitrating the interconnection agreement, the NCUC adopted

special rules for the resale of CSAs:

CSA's [sic] entered into by BellSouth prior to April 15,
1997, shall be subject to resale; howavaer, the resale
discount shall not apply. CSA's [sic] entered into by
BellSouth subsequent to AaApril 15, 1997, shall be
available for resale at the wholesale discount. The
ragsale of CSAs is limited to the specific end-user for

whon the CSA was constructed and may not be sold to tha
public at large.

(Agreement, ¥ 25.5.1.) Thus, the NCUC established a cut-off date
for CSAs before which BellSouth is not obligated to adhere to the
wholesale pricing scheme. (Id.) Instead, the resale discount is
not applicable and BellSouth is entitlad to rasell to a requesting
carrier at the same price it provides the service to the CSA
customer. (Id.) For CSAs entered into after 15 April 1997, the
wholesale discount provisions are reinstated with the caveat that
any resale of a CSA is limited to the specific end-user for whom
BellSouth-;reated the CSA. (Id.) In other words, the requesting
carrier cannot resell the CSA to tha public or any other specific
consumer except for thae party for whom the CSA was constructed.

(Id.)

It is notable that the NCUC did not arrive at this outcome

without some indecision. In its original Recommended Arbitration

order, in fact, the NCUC rejected BellSouth's regquest for a CSA

exception and concluded that CSAs are subject to general resale

obligations. (J.A. 18.) After considering Bellscuth's objactions,

the NCUC reversed course, commenting that "(tlhis conflict has the

appearance of a true conundrum.”® {(Id. at 144.) The NCUC

concluded:

21

@022/031



